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UTAH AGRICULTURAL CODE

(2) sell, offer, or expose any egg for sale for human consumption without
a sign or label which conforms to the standards for display and grade
adopted by the department.
Nothing in this section, however, shall prohibit the sale of denatured eggs.
History: C. 1953, 4-4-4, enacted
1979, ch. 2, § 5.

by L.

COLLATERAL REFERENCES
A.L.R. - Federal pre-emption of state food
labeling legislation or regulation, 79 A.L.R.
Fed. 181.

4-4-5.

Maintenance
records.

Validity, under commerce clause (Art. I, § 8,
cl. 3), of state statutes regulating labeling of
food, 79 A.L.R. Fed. 246.

of candling

records -

Inspection

of

Every person who sells, offers, or exposes eggs for sale or exchange shall
maintain candling records as prescribed by the department. All candling
records shall be open for examination by accredited inspectors or representatives of the department at reasonable times.
History: C. 1953, 4-4-5, enacted
1979, ch. 2, § 5.

4-4-6.

by L.

Retailers exempt from prosecution
for exemption.

-

Conditions

No retailer is subject to prosecution under this chapter if the retailer can
establish that at the time the eggs were purchased the seller guaranteed that
the eggs conformed to the grade and quality and size and weight stated in the
purchase invoice and that the eggs were labeled for sale by the retailer in
accordance with the purchase invoice; provided, that such guaranty by the
seller does not exempt a retailer from prosecution if the eggs covered by the
guaranty deteriorated to a lower grade or standard through some action or
inaction of the retailer.
History: C. 1953, 4-4-6, enacted
1979, ch. 2, § 5.

4-4-7.

by L.

Repealed.

Repeals. - Section 4-4-7, as enacted by
Laws 1979, ch. 2, § 5, making violations of this

chapter class "B" misdemeanors, was repealed
by Laws 1985, ch. 104, § 8.
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4-5-1. Short title.
This chapter is known as the "Utah Wholesome Food Act."
History: C. 1953, 4-5-1, enacted by L.
1979,ch.2,§ 6; 1990,ch. 157, § 4. 4
Cross-References. - City inspection of
food stuffs, § 10-8-44.

Controlled Substances Act, Title 58, Chapter
37.
Meat and poultry inspection, Chapter 32 of
this title.

COLLATERAL REFERENCES

Am. Jur. 2d. - 35 Am. Jur. 2d Food§ 1 et
seq.
C.J.S. - 36A C.J.S. Food § 1 et seq.
A.L.R. - Products liability: sufficiency of
evidence to support product misuse defense in
actions concerning food, drugs, and other products intended for ingestion, 58 A.L.R.4th 7.
Liability for injury or death allegedly caused

by spoilage, contamination, or other deleterious
condition of food or food product, 2 A.L.R.5th 1.
Liability for injury or death allegedly caused
by food product containing object related to, but
not intended to be present in, product, 2
A.L.R.5th 189.
Key Numbers. - Food <S:> ½ et seq.

4-5-2. Definitions.
As used in this chapter:
(1) "Advertisement" means all representations, other than by labeling,
for the purpose of inducing the purchase of food.
(2) (a) "Color additive" means a dye, pigment, or other substance not
exempted under the federal act that, when added or applied to a food,
is capable of imparting color. "Color" includes black, white, and
intermediate grays.
(b) "Color additive" does not apply to any pesticide chemical, soil or
plant nutrient, or other agricultural chemical solely because of its
effect in aiding, retarding, or otherwise affecting, directly or indirectly, the growth or other natural physiological process of any plant
life, whether before or after harvest.
(3) (a) "Consumer commodity" means, except as otherwise specifically
provided by this subsection, any food as defined by this act or by the
federal act.
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(b) "Consumer commodity'' does not include:
(i) any commodity subject to packaging or labeling requirements imposed under 7 U.S.C. Sec. 36 [136) et seq., the Federal
Insecticide, Fungicide, and Rodenticide Act or 21 U.S.C. 151 et
seq., the Virus-Serum-Toxin Act;
(ii) any commodity subject to Title 4, Chapter 16, the Utah
Seed Act;
(iii) any meat or meat product, poultry or poultry product, or
tobacco or tobacco product; or
(iv) any beverage subject to or complying with packaging or
labeling requirements imposed under 27 U.S.C. Sec. 201, et seq.,
the Federal Alcohol Administration Act.
(4) "Contaminated" means not securely protected from dust, dirt, or
foreign or injurious agents.
(5) "Federal act" means 21 U.S.C. Sec. 301 et seq., the Federal Food,
Drug and Cosmetic Act.
(6) "Food" means:
(a) articles used for food or drink for man or animals or the
components of those articles;
(b) chewing gum or its components; or
(c) food supplements for special dietary uses which exist by reason
of a physical, physiological, pathological, or other condition.
(7) (a) "Food additive" means any substance, the intended use of which
results in it becoming a component or otherwise affecting the characteristics of any food including any substance or source of radiation
intended for use in producing, manufacturing, packing, processing,
preparing, treating, packaging, transporting, or holding food, if that
substance is not generally recognized, among experts qualified by
scientific training and experience to evaluate its safety, as having
been adequately shown through scientific procedures to be safe under
the conditions of its intended use. In the case of a substance used in
a food prior to January 1, 1958, its safety may be demonstrated
through either scientific procedures or experience based on its common use in food.
(b) "Food additive" does not include:
(i) a pesticide chemical in or on a raw agricultural commodity;
(ii) a pesticide chemical to the extent that it is intended for use
or is used in the production, storage, or transportation of any raw
agricultural commodity;
(iii) a color additive; or
(iv) any substance used in accordance with a sanction or
approval granted pursuant to the federal act 21 U.S.C. Sec. 451 et
seq., the Poultry Products Inspection Act, or 21 U.S.C. Sec. 601 et
seq., the Meat Inspection Act.
(8) "Label" means a display of written, printed, or graphic matter upon
the immediate container of any article of food. A requirement made by or
under the authority of this chapter that any word, statement, or other
information appear on the label may not be considered to be complied with
unless the word, statement, or other information also appears on the
outside container or wrapper, if any, of the retail package of the article, or
is easily legible through the outside container or wrapper.
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(9) "Labeling" means all labels and other written, printed, or graphic
matter:
(a) upon an article of food or any of its containers or wrappers; or
(b) accompanying the article of food.
(10) "Official compendium" means the official United States Pharmacopoeia National Formulary, official Homeopathic Pharmacopoeia of the
United States, or any supplement to them.
(11) (a) "Package" means any container or wrapping in which any
consumer commodity is enclosed for use in the delivery or display of
the consumer commodity to retail purchasers.
(b) "Package" does not include:
(i) package liners;
(ii) shipping containers or wrapping used solely for the transportation of consumer commodities in bulk or in quantity to
manufacturers, packers, processors, or wholesale or retail distributors; or
(iii) shipping containers or outer wrappings used by retailers
to ship or deliver any consumer commodity to retail customers, if
the containers and wrappings bear no printed matter pertaining
to the consumer commodity.
(12) "Pesticide chemical" means any substance which:
(a) alone, in chemical combination, or in formulation with one or
more other substances is a pesticide within the meaning of 7 U.S.C.,
Sec. 136(u), the Federal Insecticide, Fungicide, and Rodenticide Act;
and
(b) is used in the production, storage, or transportation of raw
agricultural commodities.
(13) "Principal display panel" means that part of a label that is most
likely to be displayed, presented, shown, or examined under normal and
customary conditions of display for retail sale.
(14) "Raw agricultural commodity" means any food in its raw or natural
state, including all fruits that are washed, colored, or otherwise treated in
their unpeeled natural form prior to marketing.
History: C. 1953, 4-5-2, enacted by L.
1979, ch. 2, § 6; 1990, ch. 157, § 5.
Federal Law. - The bracketed reference in

Subsection (3)(b)(i) was inserted by the compiler to correct an error.

4-5-3. Unlawful acts specified.
(1) The following acts are prohibited:
(a) the manufacture, sale, delivery, holding, or offering for sale of any
food that is adulterated or misbranded;
(b) the adulteration or misbranding of any food;
(c) the distribution in commerce of a consumer commodity which is
contained in a package or bears a label that does not conform to this
chapter or the rules made under this chapter;
(d) the sale, delivery for sale, holding for sale, or offering for sale of any
article in violation of Section 4-5-9;
(e) the dissemination of any false advertisement;
(f) the removal or disposal of detained or embargoed food in violation of
Section 4-5-5;
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(g) the alteration, mutilation, destruction, obliteration, or removal of
the label of any food, if that act is done while the food is held for sale and
results in the food being misbranded or adulterated;
(h) forging, counterfeiting, simulating, or falsely representing, or without proper authority using any mark, stamp, tag, label, or other identification device authorized or required by rules made under this chapter; and
(i) the use or revelation by any person of any method, process, or
information which is entitled to protection as a trade secret.
(2) Subsection (l)(c) does not apply to persons engaged in the wholesale or
retail distribution of consumer commodities except to the extent those persons:
(a) are engaged in the packaging or labeling of consumer commodities;
or
(b) prescribe or specify by any means the manner in which consumer
commodities are packaged or labeled.
History: C. 1953, 4-5-3, enacted
1979, ch. 2, § 6; 1990, ch. 157, § 6.

by L.

Cross-References. - Dairy products adulterated or misbranded, § 4-3-1.

NOTES TO DECISIONS

Adulterated food.
The sale of ground beef containing pork infested with trichinae larvae violated the prohibition of sale of adulterated foods, and created

absolute liability on the seller's part regardless
of degree of care employed. Niemann v. Grand
Cent. Mkt., Inc., 9 Utah 2d 46, 337 P.2d 424
(1959).

COLLATERAL REFERENCES

A.L.R. - Federal pre-emption of state food
labeling legislation or regulation, 79 A.L.R.
Fed. 181.

4-5-4.

Validity, under commerce clause (Art. I, § 8,
cl. 3), of state statutes regulating labeling of
food, 79 A.L.R. Fed. 246.

Defenses.

No publisher, radio-broadcast licensee, or agency or medium for the dissemination of an advertisement, except the manufacturer, packer, distributor, or
seller of the article to which a false advertisement relates, shall be liable under
this section by reason of the dissemination of such false advertisement, unless
he has refused, on the request of the department to furnish it, the name and
post-office address of the manufacturer, packer, distributor, seller, or advertising agency, residing in the state of Utah who caused him to disseminate such
advertisement.
History: C. 1953, 4-5-4, enacted by L.
1979, ch. 2, § 6; 1985, ch. 104, § 7.
Cross-References. - Sale of adulterated or

4-5-5.

mislabeled commodities as misdemeanor, § 766-507.

Adulterated or misbranded articles - Tagging Detention or embargo - Court proceedings for
condemnation - Perishable food.

(1) (a) When an authorized agent of the department finds or has probable
cause to believe that any food is adulterated, or so misbranded as to be
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dangerous or fraudulent within the meaning of this chapter, he shall affix
to the food a tag or other appropriate marking, giving notice that:
(i) the food is, or is suspected of being, adulterated or misbranded;
(ii) the food has been detained or embargoed; and
(iii) removal of the food is prohibited as provided in Subsection
(l)(b).

(b) No person may remove or dispose of detained or embargoed food by
sale or otherwise until permission for removal or disposal is given by an
agent of the department or the court.
(2) When food detained or embargoed under Subsection (1) has been found
by an agent to be adulterated or misbranded, the department shall petition the
district court in whose jurisdiction the food is detained or embargoed for an
order of condemnation of the food. When the agent has found that food so
detained or embargoed is not adulterated or misbranded, the department shall
remove the tag or other marking.
(3) (a) If the court finds that detained or embargoed food is adulterated or
misbranded, the food must, after entry of the decree, be destroyed under
the supervision of the agent.
(b) If the adulteration or misbranding can be corrected by proper
labeling or processing of the food, the court may by order direct that the
food be delivered to the claimant for labeling or processing after:
(i) entry of the decree;
(ii) all costs, fees, and expenses have been paid; and
(iii) a sufficient bond, conditioned that the food must be properly
labeled and processed, has been executed.
(c) An agent of the department shall supervise, at the claimant's
expense, the labeling or processing of the food.
(d) The bond shall be returned to the claimant of the food upon:
(i) representation to the court by the department that the food is no
longer in violation of this chapter; and
(ii) the expenses of supervision have been paid.
(4) If an authorized agent of the department finds in any building or vehicle
any perishable food which is unsound, contains any filthy, decomposed, or
putrid substance, or may be poisonous, deleterious to health, or otherwise
unsafe, the commissioner or his authorized agent shall condemn or destroy the
foodor render it unsalable as human food.
History: C. 1953, 4-5-5, enacted
1979, ch. 2, § 6; 1990, ch. 157, § 7.

by L.

COLLATERAL REFERENCES

Am.Jur. 2d. - 35 Am. Jur. 2d Food§§ 65,
66.

C.J.S. - 36A C.J.S. Food §§ 50 to 56.
Key Numbers. - Food e:, 24.

4-5-6. Definitions and standards of identity, quality, and
fill of container - Regulations - Temporary and
special permits.
(1) Definitions and standards of identity, quality and fill of container, now or
hereafter adopted under authority of the federal act, are the definitions and
standards of identity, quality and fill of container in this state. However, the
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department may promulgate regulations establishing definitions and standards of identity, quality and fill of container for foods where no federal
regulations exist and may promulgate amendments to any federal or state
regulations which set definitions and standards of identity, quality and fill of
container for foods.
(2) Temporary permits now or hereafter granted for interstate shipment of
experimental packs of food varying from the requirements of federal definitions and standards of identity are automatically effective in this state under
the conditions provided in such permits. In addition, the department may issue
additional permits where they are necessary to the completion or conclusiveness of an otherwise adequate investigation and where the interests of
consumers are safeguarded. Such permits are subject to the terms and
co.nditions the department may prescribe by regulation.
History: C. 1953, 4-5-6, enacted
1979, ch. 2, § 6.

4-5-7.

Adulterated

by L.

Cross-References.
Administrative
rulemaking, Title 63, Chapter 46a.

food specified.

A food shall be deemed to be adulterated:
(1) (a) If it bears or contains any poisonous or deleterious substance
which may render it injurious to health; but in case the substance is not an
added substance such food shall not be considered adulterated under this
clause if the quantity of such substance in such food does not ordinarily
render it injurious to health; or (b) (A) if it bears or contains any added
poisonous or added deleterious substance other than one which is (i) a
pesticide chemical in or on a raw agricultural commodity; (ii) a food
additive; or (iii), a color additive, which is unsafe within the meaning of
Subsection 4-5-11(1); or (B) if it is a raw agricultural commodity and it
bears or contains a pesticide chemical which is unsafe within the meaning
of Section 408 (a) of the federal act; or, (C) ifit is or it bears or contains any
food additive which is unsafe within the meaning of Section 409 of the
federal act; provided that where a pesticide chemical has been used in or
on a raw agricultural commodity in conformity with an exemption granted
or tolerance prescribed under Section 408 (21 U.S.C. 346 [21 U.S.C.
Section 346a]) of the federal act and such raw agricultural commodity has
been subjected to processing such as canning, cooking, freezing, dehydrating, or milling the residue of such pesticide chemical remaining in or on
such processed food shall, notwithstanding the provisions of Section 4-5-11
and clause (C) of this section, not be deemed unsafe if such residue in or
on the raw agricultural commodity has been removed to the extent
possible in good manufacturing practice, and the concentration of such
residue in the processed food when ready to eat is not greater than the
tolerance prescribed for the raw agricultural commodity; or (c) ifit consists
in whole or in part of a diseased, contaminated, filthy, putrid, or decomposed substance, or if it is otherwise unfit for food; or (d) if it has been
produced, prepared, packed, or held under unsanitary conditions whereby
it may have become contaminated with filth, or whereby it may have been
rendered diseased, unwholesome, or injurious to health; or (e) if it is, in
whole or in part, the product of a diseased animal or an animal which has
died otherwise than by slaughter, or of an animal that has been fed upon
the uncooked offal from a slaughterhouse; or (f) if its container is
106
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composed, in whole or in part, of any poisonous or deleterious substance
which may render the contents injurious to health; or (g) if it has been
intentionally subjected to radiation, unless the use of the radiation was in
conformity with a regulation or exemption in effect pursuant to Section
4-5-11 or Section 409 of the federal act; or (h) in meat or meat products are
adulterated; (A) if such products are in casings, packages, or wrappers
through which any part of their contents can be seen and which, or the
markings of which, are colored red or any other color so as to be misleading
or deceptive with respect to the color, quality, or kind of such products to
which they are applied, or (B) if such products contain or bear any color
additive;
(2) (a) If any valuable constituent has been in whole or in part omitted
or abstracted therefrom; or (b) if any substance has been substituted
wholly or in part therefor; or (c) if damage or inferiority has been concealed
in any manner; or (d) if any substance has been added or mixed or packed
therewith so as to increase its bulk or weight, or reduce its quality or
strength or make it appear better or of greater value than it is or;
(3) If it is confectionery, and (a) has partially or completely imbedded
therein any nonnutritive object; provided that this clause shall not apply
in the case of any nonnutritive objective if, in the judgment of the
department such object is of practical functional value to the confectionery
product and would not render the product injurious or hazardous to
health; or (b) bears or contains any alcohol other than alcohol not in excess
of one-half of 1 percent by volume derived solely from the use of flavoring
extracts; or (c) bears or contains any nonnutritive substance; provided,
that this clause shall not apply to a safe nonnutritive substance which is
in or on confectionery by reason of its use for some practical functional
purpose in the manufacture, packaging, or storing of such confectionery if
the use of the substance does not promote deception of the consumer or
otherwise result in adulteration or misbranding in violation of this act:
And provided further, that the department may, for the purpose of
avoiding or resolving uncertainty as to the application of this clause, issue
regulations allowing or prohibiting the use of particular nonnutritive
substances.
History: C. 1953, 4-5-7, enacted by L.
1979, ch. 2, § 6.
Meaning of "this act." - The phrase "this
act" in Subsection (3)(c) literally means Laws
1979,ch. 2, which enacted Chapters 1 to 32 of
this title. In context, however, the term should

probably be read as "this chapter."
Federal Law. - Sections 408 and 409 of the
Federal Food, Drug and Cosmetic Act, cited in
Subsection (l)(a), are compiled as 21 U.S.C.
§§ 346a and 348, respectively.

COLLATERAL REFERENCES
Am. Jur. 2d. - 35 Am. Jur. 2d Food§§ 21 to
24.

C.J.S. - 36A C.J.S. Food §§ 15, 16.
Key Numbers. - Food <S=>5, 6.

4-5-8. Misbranded food specified.
(1) Food is misbranded if:
(a) its label is false or misleading in any way;
(b) its labeling or packaging fails to conform with the requirements
Section 4-5-15;
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(c) it is offered for sale under the name of another food;
(d) its container is so made, formed, or filled with packing material or
air as to be misleading; or
(e) it fails to conform with any requirement specified in this section.
(2) A food that is an imitation of another food must bear a label, in type of
uniform size and prominence, stating the word "imitation," and, immediately
thereafter, the name of the food imitated.
(3) (a) A food in package form must bear a label containing:
(i) the name and place of business of the manufacturer, packer, or
distributor; and
(ii) an accurate statement of the quantity of the contents in terms
of weight, measure, or numerical count.
(b) The statement required by Subsection (3)(a)(ii) must be separately
and accurately stated in a uniform location upon the principal display
panel of the label unless reasonable variations and exemptions for small
packages are established by a rule made by the department.
(c) A manufacturer or distributor of carbonated beverages who utilizes
proprietary stock or a proprietary crown is exempt from Subsection
(3)(a)(i) if he files with the department:
(i) a sworn affidavit giving a full and complete description of each
area within the state in which beverages of his manufacturing or
distributing are to be distributed; and
(ii) the name and address of the person responsible for compliance
with this chapter within each of those areas.
(4) Any word, statement, or other information required by this chapter to
appear on the label or labeling must be:
(a) prominently placed on the label;
(b) conspicuous in comparison with other words, statements, designs, or
devices in the labeling; and
(c) in terms which render it likely to be read and understood by the
ordinary individual under customary conditions of purchase and use.
(5) If a food is represented as a food for which a definition and standard of
identity has been prescribed by federal regulations or department rules as
provided by Section 4-5-6, it must:
(a) conform to the definition and standard; and
(b) have a label bearing:
(i) the name of the food specified in the definition and standard;
and
(ii) insofar as may be required by the rules, the common names of
optional ingredients, other than spices, flavorings, and colorings,
present in the food.
(6) If a food is represented as a food for which a standard of quality has been
prescribed by federal regulations or department rules as provided by Section
4-5-6, and its quality falls below the standard, its label must bear, in the
manner and form as the regulations or rules specify, a statement indicating
that it falls below the standards.
(7) If a food is represented as a food for which a standard of fill of container
has been prescribed by federal regulations or department rules as provided by
Section 4-5-6, and it falls below the applicable standard of fill, its label must
bear, in the manner and form as the regulations or rules specify, a statement
indicating that it falls below the standard.
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(8) (a) Any food for which neither a definition nor standard of identity has
been prescribed by federal regulations or department rules as provided by
Section 4-5-6 must bear labeling clearly giving:
(i) the common or usual name of the food, if any; and
(ii) in case it is fabricated from two or more ingredients, the
common or usual name of each ingredient, except that spices, flavorings, and colorings, other than those sold as such, may be designated
as spices, flavorings, and colorings without naming each.
(b) To the extent that compliance with the requirements of Subsection
(8)(a)(ii) is impractical or results in deception or unfair competition,
exemptions shall be established by rules made by the department.
(9) If a food is represented as a food for special dietary uses, its label must
bear the information concerning its vitamin, mineral, and other dietary
properties as the department by rule prescribes.
(10) If a food bears or contains any artificial flavoring, artificial coloring, or
chemical preservatives, its label must state that fact. If compliance with the
requirements of this subsection is impracticable, exemptions shall be established by rules made by the department.
(11) The shipping container of any raw agricultural commodity bearing or
containing a pesticide chemical applied after harvest must bear labeling which
declares the presence of the chemical in or on the commodity and the common
or usual name and function of the chemical. The declaration is not required
while the commodity, having been removed from the shipping container, is
being held or displaced for sale at retail out of the container in accordance with
the custom of the trade.
(12) A product intended as an ingredient of another food, when used
according to the directions of the purveyor, may not result in the final food
product being adulterated or misbranded.
(13) The packaging and labeling of a color additive must be in conformity
with the packaging and labeling requirements applicable to the color additive
prescribed under the federal act.
(14) Subsections (5), (8), and (10) with respect to artificial coloring do not
apply to butter, cheese, or ice cream. Subsection (10) with respect to chemical
preservatives does not apply to a pesticide chemical when used in or on a raw
agricultural commodity.
History: C. 1953, 4-5-8, enacted
1979, ch. 2, § 6; 1990, ch. 157, § 8.

by L.

COLLATERAL REFERENCES

Am. Jur. 2d. - 35 Am. Jur. 2d Food§§ 25 to
31.
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Key Numbers. - Food <$=> 15.

4-5-9
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Temporary regulations governing permits for the
manufacture, processing, or packing of food Conditions giving rise to exercise of authority Suspension of permits - Inspection for compliance.

(1) Whenever the department finds after investigation that the distribution
in Utah of any class of food may, by reason of contamination with microorganisms during manufacture, processing, or packing in any locality, be injurious to
health, and that such injurious nature cannot be adequately determined after
such articles have entered commerce, it shall promulgate regulations providing for the issuance of permits to the manufacturers, processors, or packers of
such class of food stating the conditions governing the manufacture, processing, or packing of such class of food, for such temporary period as may be
necessary to protect the public health; and after the effective date of such
regulations and during such temporary period, no person shall introduce or
deliver for introduction into commerce any such class of food unless such
manufacturer, processor, or packer holds a permit issued by the department.
(2) The department is authorized to suspend immediately upon notice any
permit issued under authority of this section if it is found that any of the
conditions of the permit have been violated. The holder of a permit so
suspended shall be privileged at any time to apply for the reinstatement of
such permit, and the department shall, immediately after prompt hearing and
an inspection of the establishment, reinstate such permit if it is found that
adequate measures have been taken to comply with and maintain the
conditions of the permit, as originally issued, or as amended.
(3) Any officer or employee duly designated by the department shall have
access to any factory or establishment, the operator of which holds a permit
from the department for the purpose of ascertaining whether or not the
conditions of the permit are being complied with, and denial of access for such
inspection shall be ground for suspension of the permit until such access is
freely given by the operator.
History: C. 1953, 4-5-9, enacted by L.
1979, ch. 2, § 6.
Cross-References. - Procedure for suspen-

4-5-10.

sion of licenses or permits, § 4-1-5.
Rulemaking, Title 63, Chapter 46a.

Food processed, labeled, or repacked at another
location - Exemption from labeling requirements.

(1) The department shall promulgate regulations exempting from any
labeling requirement of this act food which is, in accordance with the practice
of the trade, to be processed, labeled or repacked in substantial quantities at
establishments other than those where originally processed or packed, on
condition that such food is not adulterated or misbranded under this act upon
removal from such processing, labeling or repacking establishment.
(2) Regulations now or hereafter adopted under authority of the federal act
relating to such exemptions are automatically effective in this state. However,
the department may promulgate additional regulations or amendments to
existing regulations concerning exemptions.
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History: C. 1953, 4-5-10, enacted by L.
1979, ch. 2, § 6.
Meaning of "this act." - See note under
§ 4-5-7.

4-5-11

Cross-References.
Administrative
rulemaking, Title 63, Chapter 46a.

4-5-11. Substances considered unsafe -Authority
partment to regulate quantity and use.

in de-

(1) (a) Any added poisonous or deleterious substance, any food additive, any
pesticide chemical in or on a raw agricultural commodity or any color
additive, with respect to any particular use or intended use, is considered
to be unsafe for the purpose of application of Subsection 4-5-7(1)(b) unless:
(i) there is in effect a rule adopted pursuant to this section or
Section 4-5-17 limiting the quantity of the substance; and
(ii) the use or intended use of the substance conforms to the terms
prescribed by the rule.
(b) While the rules relating to the substance are in effect, a food may
not, by reason of bearing or containing the substance in accordance with
the rules, be considered adulterated within the meaning of Subsection
4-5-7(1)(a).
(2) The department may make rules, which may or may not be in accordance
with regulations made under the federal act, prescribing:
(a) tolerances, including zero tolerances, for:
(i) added poisonous or deleterious substances;
(ii) food additives;
(iii) pesticide chemicals in or on raw agricultural commodities; or
(iv) color additives;
(b) exemptions from tolerances in the case of pesticide chemicals in or
on raw agricultural commodities; or
(c) conditions under which a food additive or a color additive may be
safely used and exemptions when a food additive or color additive may be
used solely for investigational or experimental purposes.
(3) The department may make these rules upon its own initiative or upon
the petition of any interested party. It is incumbent upon the petitioner to
establish by data submitted to the department that the rule is necessary to
protect the public health. If the data furnished by the petitioner is not
sufficient to allow the department to determine whether the rule should be
made, the department may require additional data to be submitted. Failure to
complywith the request is sufficient grounds to deny the request.
(4) In making the rules, the department
shall consider, among other
relevant factors, the following which the petitioner, if any, shall furnish:
(a) the name and all pertinent information concerning the substance
including:
(i) where available;
(ii) its chemical identity and composition;
(iii) a statement of the conditions of the proposed use, including
directions, recommendations, and suggestions;
(iv) specimens of proposed labeling; and
(v) all relevant data bearing on the physical or other technical
effect and the quantity required to produce such effect;
(b) the probable composition of any substance formed in or on a food
resulting from the use of the substance;
111

4-5-12

UTAH AGRICULTURAL CODE

(c) the probable consumption of the substance in the diet of man and
animals, taking into account any chemically or pharmacologically related
substance in the diet;
(d) safety factors which, in the opinion of experts qualified by scientific
training and experience to evaluate the safety of the substances for the
uses for which they are proposed to be used, are generally recognized as
appropriate for the use of animal experimentation data;
(e) the availability of any needed practicable methods of analysis for
determining the identity and quantity of:
(i) the substance in or on food;
(ii) any substance formed in or on food because of the use of the
substance; and
(iii) the pure substance and all intermediates and impurities; and
(f) facts supporting a contention that the proposed use of the substance
will serve a useful purpose.
History: C. 1953, 4-5-11, enacted
1979, ch. 2, § 6; 1990, ch. 157, § 9.

4-5-12 to 4-5-14.

by L.

Repealed.

Repeals. -Laws 1990, ch. 157, § 16 repeals
§§ 4-5-12 to 4-5-14, as enacted by L. 1979, ch.
2, § 6, relating to adulterated and misbranded

4-5-15.

Cross-References.
Administrative
rulemaking, Title 63, Chapter 46a.

Consumer
ing.

drugs or devices and applications for the sale of
new drugs, effective April 23, 1990.

commodities

-

Labeling

and packag-

(1) All labels of consumer commodities, as defined by this act, shall conform
with the requirements for the declaration of net quantity of contents of section
4 of the Fair Packaging and Labeling Act and the regulations promulgated
pursuant thereto: provided, that consumer commodities exempted from section
4 of the Fair Packaging and Labeling Act shall also be exempt from this
subsection.
(2) The label of any package of a consumer commodity which bears a
representation as to the number of servings of such commodity contained in
such package shall bear a statement of the net quantity (in terms of weight,
measure, or numerical count) of each serving.
(3) No person shall distribute or cause to be distributed in commerce any
packaged consumer commodity if any qualifying words or phrases appear in
conjunction with the separate statement of the net quantity of contents
required by Subsection (1), but nothing in this section shall prohibit supplemental statements, at other places on the package, describing in nondeceptive
terms the net quantity of contents. Such supplemental statements of net
quantity of contents shall not include any term qualifying a unit of weight,
measure, or count that tends to exaggerate the amount of the commodity
contained in the package.
(4) Whenever the department determines that regulations other than those
prescribed by Subsection 4-5-15(1) are necessary to prevent the deception of
consumers or to facilitate value comparisons as to any consumer commodity,
the department shall promulgate regulations effective to: (a) establish and
define standards for the characterization of the size of a package enclosing any
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consumer commodity, which may be used to supplement the label statement of
net quantity of contents of packages containing such commodity, but this
subsection shall not be construed as authorizing any limitation on the size,
shape, weight, dimensions, or number of packages which may be used to
enclose any commodity; (b) regulate the placement upon any package containing any commodity, or upon any label affixed to such commodity, of any printed
matter stating or representing by implication that such commodity is offered
for retail sale at a price lower than the ordinary and customary retail sale price
or that a retail sale price advantage is accorded to purchasers by reason of the
size of that package or the quantity of its contents; (c) require that the label on
each package of a consumer commodity bear (A) the common or usual name of
such consumer commodity, if any, and (B) in case such consumer commodity
consists of two or more ingredients, the common or usual name of each such
ingredient listed in order of decreasing predominance, but nothing in this
clause shall be deemed to require that any trade secret be divulged; or (d)
prevent the nonfunctional slack-fill of packages containing consumer commodities. For the purposes of clause (d) of this subsection, a package shall be
deemed to be nonfunctionally slack-filled ifit is filled to substantially less than
its capacity for reasons other than (A) protection of the contents of such
package or (B) the requirements of machines used for enclosing the contents in
such package; provided, that the department may adopt any regulations
promulgated pursuant to the Fair Packaging and Labeling Act.
History: C. 1953, 4-5-15, enacted by L.
1979, ch. 2, § 6.
Meaning of "this act." - See note under
§ 4-5-7.

4-5-16. Food advertisement

Federal Law. - The Fair Packaging and
Labeling Act, cited in Subsection (4), is 15
U.S.C. § 1451 et seq. Section 4 of that act, cited
in Subsection (1), is 15 U.S.C. § 1453.

false or misleading.

An advertisement of a food is considered to be false if it is false or misleading
in any way.
History: C. 1953, 4-5-16, enacted by L.
1979, ch. 2, § 6; 1990, ch. 157, § 10.

4-5-17. Authority

to make and enforce regulations.

(1) The authority to promulgate regulations for the efficient enforcement of
this act is vested in the department. The department is hereby authorized to
make the regulations promulgated under this act conform, in so far as
practicable, with those promulgated under the federal act.
(2) Hearings authorized or required by this act shall be conducted by the
department or by such officer, agent, or employee as the department may
designate for the purpose.
(3) All pesticide chemical regulations and their amendments now or hereafter adopted under authority of the Federal Food, Drug and Cosmetic Act are
the pesticide chemical regulations in this state. However, the department may
adopt a regulation which prescribes tolerance for pesticides in finished foods in
this state whether or not in accordance with regulations promulgated under
the federal act.
(4) All food additive regulations and their amendments now or hereafter
adopted under authority of the Federal Food, Drug and Cosmetic Act are the
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food additive regulations in this state. However, the department may adopt a
regulation which prescribes conditions under which a food additive may be
used in this state whether or not in accordance with regulations promulgated
under the federal act.
(5) All color additive regulations adopted under authority of the Federal
Food, Drug and Cosmetic Act are the color additive regulations in this state.
(6) All special dietary use regulations adopted under authority of the
Federal Food, Drug and Cosmetic Act are the special dietary use regulations in
this state. However, the department may, if it finds it necessary to inform
purchasers of the value of a food for special dietary use, prescribe special
dietary use regulations whether or not in accordance with regulations promulgated under the federal act.
(7) All regulations adopted under the Fair Packaging and Labeling Act shall
be the regulations in this state. However, the department may, if it finds it
necessary in the interest of consumers, prescribe package and labeling
regulations for consumer commodities, whether or not in accordance with
regulations promulgated under the federal act; provided, that no such regulations shall be promulgated which are contrary to the labeling requirements for
the net quantity of contents required pursuant to section 4 of the Fair
Packaging and Labeling Act.
(8) A federal regulation automatically adopted pursuant to this act takes
effect in this state on the date it becomes effective as a federal regulation. The
department shall publish all other proposed regulations in publications
prescribed by the department. A person who may be adversely affected by a
regulation may, within 30 days after a federal regulation is automatically
adopted, or within 30 days after publication of any other regulation, file with
the department, in writing, objections and a request for a hearing. The timely
filing of substantial objections to a federal regulation automatically adopted
stays the effect of the regulation.
If no substantial objections are received and no hearing is requested within
30 days after publication of a proposed regulation, it shall take effect on a date
set by the department. The effective date shall be at least 60 days after the
time for filing objections has expired.
If timely substantial objections are made to a federal regulation within 30
days after it is automatically adopted or to a proposed regulation within 30
days after it is published, the department, after notice, shall conduct a public
hearing to receive evidence on the issues raised by the objections. Any
interested person or his representative may be heard. The department shall
act upon objections by order and shall mail the order to objectors by certified
mail as soon after the hearing as practicable. The order shall be based on
substantial evidence in the record of the hearing. If the order concerns a
proposed regulation, it may withdraw it or set an effective date for the
regulation as published or as modified by the order. The effective date shall be
at least 60 days after publication of the order.
(9) Whenever a regulation is promulgated under authority of the Federal
Food, Drug and Cosmetic Act establishing standards for food, the tolerances
established by the department under this act shall immediately conform to the
standards so established by the federal Food and Drug Administration as
herein provided and shall remain the same until such time as the department
shall determine that for reasons peculiar to Utah a different regulation should
be made to apply.
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History: C. 1953, 4-5-17, enacted by L.
1979, ch. 2, § 6.
Meaning of "this act." - See note under
§ 4-5-7.
Federal Law. - The Federal Food, Drug
and Cosmetic Act, cited throughout this sec-

4-5-18.

4-5-18

tion, is 21 U.S.C. § 301 et seq.
Compiler's Notes. - The Fair Packaging
and Labeling Act, cited in Subsection (7), is 15
U.S.C. § 1451 et seq.; § 4 of that act is 15
U.S.C. § 1453.

Inspection of premises and records-Authority
take samples - Inspection results reported.

to

(1) An authorized agent of the department upon presenting appropriate
credentials to the owner, operator, or agent in charge, may:
(a) enter at reasonable times any factory, warehouse, or establishment
in which food is manufactured, processed, packed, or held for introduction
into commerce or after introduction into commerce;
(b) enter any vehicle being used to transport or hold food in commerce;
(c) inspect at reasonable times and within reasonable limits and in a
reasonable manner any factory, warehouse, establishment, or vehicle and
all pertinent equipment, finished and unfinished materials, containers,
and labeling located within it;
(d) obtain samples necessary for the enforcement of this chapter so long
as the department pays the posted price for the sample ifrequested to do
so and receives a signed receipt from the person from whom the sample is
taken;
(e) have access to and copy all records of carriers in commerce showing:
(i) the movement in commerce of any food;
(ii) the holding of food during or after movement in commerce; and
(iii) the quantity, shipper, and consignee of food.
(2) Evidence obtained under this section may not be used in a criminal
prosecution of the person from whom the evidence was obtained.
(3) Carriers may not be subject to the other provisions of this chapter by
reason of their receipt, carriage, holding, or delivery of food in the usual course
of business as carriers.
(4) Upon completion of the inspection of a factory, warehouse, consulting
laboratory, or other establishment and prior to leaving the premises, the
authorized agent making the inspection shall give to the owner, operator, or
agent in charge a report in writing setting forth any conditions or practices
observed by him which in his judgment indicate that any food in the
establishment:
(a) consists in whole or in part of any filthy, putrid, or decomposed
substance; or
(b) has been prepared, packed, or held under unsanitary conditions
whereby it may have become contaminated with filth or whereby it may
have been rendered injurious to health.
(5) A copy of the report must be sent promptly to the department.
(6) If the authorized agent making the inspection of a factory, warehouse, or
other establishment has obtained any sample in the course of the inspection,
the agent shall give to the owner, operator, or agent in charge a receipt
describing the samples obtained.
(7) When in the course of the inspection the officer or employee making the
inspection obtains a sample of any food and an analysis is made of the sample
for the purpose of ascertaining whether the food consists in whole or in part of
115

4-5-19

UTAH AGRICULTURAL CODE

any filthy, putrid, or decomposed substance or is otherwise unfit for food, a copy
of the results of the analysis must be furnished promptly to the owner,
operator, or agent in charge.
History: C. 1953, 4-5-18, enacted
1979, ch.2, § 6; 1990,ch. 157, § 11.

by L.

COLLATERAL REFERENCES
Key Numbers. - Food e:a 3.

Am. Jur. 2d. - 35 Am. Jur. 2d Food § 13.
C.J.S. - 36A C.J.S. Food § 12(7).

4-5-19.

Publication

of reports and information.

(1) The department shall publish reports summarizing all judgments,
decrees, and court orders which have been rendered under this chapter,
including the nature of the charge and its disposition.
(2) The department shall disseminate information regarding food which it
considers necessary in the interest of public health and for the protection of
consumers against fraud. Nothing in this section shall be construed to prohibit
the department from collecting, reporting, and illustrating the results of
investigations made by it.
History: C. 1953, 4-5-19, enacted
1979, ch. 2, § 6; 1990, ch. 157, § 12.

by L.

CHAPTER6
FLOUR AND CEREAL
Section
4-6-1.
4-6-2.

4-6-3.

4-6-1.

Section
Definitions.
Prohibition against the manufacture, sale, or offer for sale of flour,
cereal, or food product that fails to
conform to enrichment or fortification standards.
Adoption of enrichment and labeling

4-6-4.

4-6-5.

requirements - Considerations
for adoption.
Transactions exempt from prohibition - Form and substance of certification.
Repealed.

Definitions.

"Flour" and "cereal" for the purposes of this chapter have the same meaning
that is ascribed to such terms in the Federal Food, Drug and Cosmetic Act.
History: C. 1953, 4-6-1, enacted
1979, ch. 2, § 7.

by L.

Federal Law. - The Federal Food, Drug
and Cosmetic Act is 21 U.S.C. § 301 et seq.
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4-6-2. Prohibition against the manufacture, sale, or offer
for sale of flour, cereal, or food product that fails
to conform to enrichment or fortification standards.
No person shall manufacture, sell, or offer to sell any flour, cereal, or human
foodproduct which contains 25% or more flour, for human consumption, unless
it conforms to the enrichment or fortification standards and labeling requirements adopted by the department.
History: C. 1953, 4-6-2, enacted
1979, ch. 2, § 7.

by L.

4-6-3. Adoption of enrichment and labeling requirements
- Considerations for adoption.
The department shall adopt enrichment or fortification standards and
labeling requirements governing the identity and quantity of vitamins and
minerals to be added to flour and cereal manufactured or sold in Utah. In
adopting such standards, the department shall give consideration to the
current standards adopted by the U.S. Department of Health, Education, and
Welfare [Department of Health and Human Services]. Adopted standards shall
not exceed those necessary to protect public health and safety.
History: C. 1953, 4-6-3, enacted
1979, ch. 2, § 7.

by L.

COLLATERAL REFERENCES

A.L.R. - Federal pre-emption of state food
labeling legislation or regulation, 79 A.L.R.
Fed. 181.

Validity, under commerce clause (Art. I, § 8,
cl. 3), of state statutes regulating labeling of
food, 79 A.L.R. Fed. 246.

4-6-4. Transactions exempt from prohibition
substance of certification.

- Form and

(1) The prohibition contained in Section 4-6-2 against the manufacture or
sale of flour, cereal, or flour related food products is inapplicable, however, to
any flour sold to a distributor or processor who certifies to the seller that the
flour or any flour or cereal product derived from the flour when offered for
retail sale will conform to the enrichment or fortification standards and
labeling requirements adopted by the department. The department shall
prescribe the form and substance of the certification.
(2) The standards and requirements adopted by the department are also
inapplicable to any flour sold in an isolated transaction or transaction which is
not conducted as part of the seller's regular course of business; nor to any flour
or cereal product offered for sale to household consumers which is prominently
labeled "unenriched flour containing no synthetic minerals or vitamins" as
prescribed by regulation of the department.
History: C. 1953, 4-6-4, enacted
1979, ch. 2, § 7.

by L.
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Repealed.

Repeals. - Section 4-6-5, as enacted by
Laws 1979, ch. 2, § 7, making a violation of this

chapter a class "B" misdemeanor, was repealed
by Laws 1985, ch. 104, § 8.

CHAPTER7
AGRICULTURAL PRODUCTS DEALERS'
ACT
Section
4-7-1.
4-7-2.
4-7-3.
4-7-4.
4-7-5.
4-7-6.
4-7-7.

4-7-8.

4-7-9.

4-7-1.

Short title.
Purpose declaration.
Definitions.
Unlawful to act as an agent, broker, or dealer without license Exception.
Exemptions.
Licenses - Applications.
Issuance of dealer, broker, and
agent licenses - Fees - Deposit of bond or trust agreement
-Renewal.
Applicant for dealer's license to
post security - Action on security authorized - Duties of
commissioner - Option to require posting new security if action filed - Effect of failure to
post new security.
Dealers - Records mandated Records subject to inspection.

Section
4-7-10.

4-7-11.

4-7-12.
4-7-13.
4-7-13.5.
4-7-14.
4-7-15.

Statements of sale - Settlement
statements -Time for payment
specified if no other time
agreed.
Department authorized to examine and investigate transactions
- Department authorized to effect settlement of disputes Notice of agency action upon
probable cause - Cease and desist order - Enforcement - Review.
Sale of products of agriculture Prima facie evidence of fraud.
Suspension or revocation Grounds.
Suspension of license - Opportunity for hearing.
Unlawful acts specified.
Repealed.

Short title.

This chapter is known as the "Agricultural Products Dealers' Act."
History: C. 1953, 4-7-1, enacted
1979, ch. 2, § 8; 1985, ch. 24, § 1.

by L.

NOTES TO DECISIONS

Constitutionality.
Former statute regulating produce dealers
was a proper exercise of the police power. State

v. Mason, 94 Utah 501, 78 P.2d 920, 117 A.L.R.
330 (1938).

COLLATERAL REFERENCES
Am. Jur. 2d. -

3 Am. Jur. 2d Agriculture

§ 53; 32 Am. Jur. 2d Factors and Commission
Merchants §§ 53 to 57.
C.J.S. - 35 C.J.S. Factors § 64.

A.L.R. - Factor's liability based on delay in

marketing and selling principal's goods, 3
A.L.R.3d 815.
Commodities broker's state-law duties to customers, 55 A.L.R.4th 394.
Key Numbers. - Factors e,,, 59.

118

AGRICULTURAL PRODUCTS DEALERS' ACT

4-7-3

4-7-2. Purpose declaration.
The Legislature finds and declares that the public interest requires regulation of the sale of products of agriculture between the producer and persons
who purchase such products for resale to protect producers from unwarranted
hazard and loss in the sale of their products and to ensure an adequate and
available supply of products to the ultimate consumer within the state.
History: C. 1953, 4-7-2, enacted
1979, ch. 2, § 8.

by L.

NOTES TO DECISIONS

Protection of farmers.
The purpose of former law was to protect
farmers from those whose credit was not good
and who might deprive them of their season's

labor by hauling away the products of it and
never paying. State v. Mason, 94 Utah 501, 78
P.2d 920, 117 A.L.R. 330 (1938).

4-7-3. Definitions.
As used in this chapter:
(1) "Agent" or "broker" means any person who, on behalf of a dealer or
purchaser, solicits or negotiates the consignment or purchase of any
product of agriculture.
(2) "Consignor" means any producer who ships or delivers any product
of agriculture to a dealer for storage, handling, or sale.
(3) "Dealer" means any person who:
(a) receives any product of agriculture from a producer for sale or
storage on commission; and
(b) is entrusted with the possession, management, control, or
disposal of any product of agriculture for the account of the producer.
(4) "Producer" means any person who is primarily engaged in the
business of raising any product of agriculture for profit.
(5) "Product of agriculture" means any product useful to the human
species which results from the application of the science and art of the
production of plants and animals.
History: C. 1953, 4-7-3, enacted by L.
1979, ch. 2, § 8; 1985, ch. 24, § 2; 1990, ch.
25, § 1.
NOTES TO DECISIONS

Dealer.
"Produce dealer" is not every person engaged
in business of buying or selling fresh fruit or
vegetables, but one engaged in business of

buying and selling in carload lots on commission or consignment. Maycock v. White, 83
Utah 446, 29 P.2d 934 (1934).

COLLATERAL REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d Factors and
CommissionMerchants § 1.
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C.J.S. - 35 C.J.S. Factors § 1.
Key Numbers. - Factors e:a 1.
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Unlawful to act as an agent,
without license - Exception.

broker,

or dealer

Except as exempted by Section 4-7-5, no person may act as an agent, broker,
or dealer in this state without being licensed under this chapter.
History: C. 1953, 4-7-4, enacted
1979, ch. 2, § 8; 1990, ch. 25, § 2.

by L.

Cross-References. - Municipal regulation
and establishment of markets,§ 10-8-43.

NOTES TO DECISIONS
Violation of section.
The act or omission that constitutes the public offense is that of assuming or attempting to

4-7-5.

act as a dealer without a license. State v.
Mason, 94 Utah 501, 78 P.2d 920, 117 A.L.R.
330 (1938).

Exemptions.

This chapter is inapplicable to:
(1) any livestock exchange which is bonded as required by laws of the
United States; or
(2) any cooperative licensed under the laws of this state or another
state, except as to the receipt of products of agriculture from a nonmember
producer; provided, that the exclusions in this section shall not be
construed to exempt a produce dealer, broker, or agent from the licensing
provisions of this chapter.
History: C. 1953, 4-7-5, enacted
1979, ch. 2, § 8.

4-7-6.

by L.

Licenses -Applications.

Application for an agent's, broker's, or dealer's license shall be made to the
department upon forms prescribed and furnished by it. The application shall
state:
(1) the applicant's name and principal address in this state;
(2) the applicant's principal address in any location outside Utah;
(3) the name and principal address of the person authorized by the
applicant to accept service of process in this state on behalf of the
applicant during the licensure period;
(4) the name and principal address of the applicant's surety if the
application is for a dealer's license;
(5) a schedule of the commissions, fees, and other charges the applicant
intends to collect for services during the period of licensure; and
(6) the name and address of each principal the applicant intends to
represent during the period of licensure.
History: C. 1953, 4-7-6, enacted by L.
1979, ch. 2, § 8; 1985, ch. 24, § 3; 1990, ch.
25, § 3.
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4-7-7. Issuance of dealer, broker, and agent licenses
Fees - Deposit of bond or trust agreement
Renewal.

4-7-8

-

(1) (a) The commissioner, if satisfied that the convenience and necessity of
the industry and the public will be served, shall issue a license to a dealer
upon:
(i) receipt of a proper application;
(ii) payment of a license fee determined by the department pursuant to Subsection 4-2-2(2); and
(iii) deposit of a corporate surety bond or trust fund agreement
security bond required by Section 4-7-8.
(b) The license entitles the applicant to conduct the business described
in the application through December 31 of the year in which the license is
issued, subject to suspension or revocation for cause.
(2) Upon proper application and payment of the license fee determined by
the department pursuant to Subsection 4-2-2(2), the commissioner shall issue
a license to conduct business as an agent or broker.
(3) Licenses issued under this chapter are renewable for a period of one year
upon:
(a) receipt of a proper renewal application; and
(b) payment of an annual license renewal fee determined by the
department pursuant to Subsection 4-2-2(2).
History: C. 1953, 4-7-7, enacted by L.
1979, ch. 2, § 8; 1984 (2nd S.S.), ch. 15, § 8;

1985, ch. 24, § 4; 1985, ch.130, § 4; 1990, ch.
25, § 4.

4-7-8. Applicant for dealer's license to post security Action on security authorized - Duties of commissioner - Option to require posting new security if action filed - Effect of failure to post new
security.
(1) Before a license is issued to a dealer, the applicant must post a corporate
surety bond or trust fund agreement in an amount not less than $10,000 nor
more than $100,000, as determined by the commissioner. The bond shall be
written by a surety licensed under the laws of Utah and name the state, as
obligee, for the use and benefit of producers. The bond shall be conditioned for:
(a) the faithful performance of all contracts and the faithful accounting
for and handling of any product of agriculture consigned to the dealer;
(b) the performance of the obligations imposed under this chapter; and
(c) the payment of court costs and attorney's fees to the prevailing party
incident to any suit upon the bond.
(2) A consignor claiming damages, as a result of fraud, deceit, or willful
negligence by a dealer or as a result of the dealer's failure to comply with this
chapter, may bring an action upon the bond for damages against both the
principal and surety.
(3) (a) If it is reported to the department by a consignor that a dealer has
failed to pay in a timely manner for any product of agriculture received for
sale, the commissioner shall:
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(i) ascertain the name and address of each consignor who is a
creditor of the dealer; and
(ii) request a verified written statement setting forth the amount
claimed due from the dealer.
(b) Upon receipt of the verified statements, the commissioner shall
bring an action upon the bond or upon the trust fund agreement on behalf
of all the consignors who claim amounts due from the dealer.
(4) If an action is filed upon the bond or trust fund agreement, the
commissioner may require the filing of new security. Immediately upon
recovery in the action, the commissioner shall require the dealer to file a new
bond or trust fund agreement. Failure, in either case, to file the bond within
ten days after demand is cause for suspension of the license until a new bond
is filed.
History: C. 1953, 4-7-8, enacted by L.
1979, ch. 2, § 8; 1985, ch. 24, § 5; 1990, ch.
25, § 5.

4-7-9.

Dealers - Records mandated
inspection.

- Records subject to

(1) Each dealer who receives any product of agriculture for sale shall
promptly record:
(a) the name and address of the consignor;
(b) the date received;
(c) the condition and quantity upon arrival;
(d) the date of sale for account of the producer-consignor;
(e) the sale price;
(f) an itemized statement of the charges to be paid by the producerconsignor;
(g) the lot number or other means used for identification of the product;
(h) the nature and amount of any claims the dealer has against third
persons for overcharges or damages; and
(i) if the dealer has a direct or indirect financial interest in the business
of the purchaser, or, if the purchaser has a similar financial interest in the
business of the dealer, the name and address of the purchaser.
(2) (a) The records required by this section shall be retained for a period of
one year following the date of consignment and shall be available during
business hours for inspection by the department.
(b) A consignor involved in a consignment subject to inquiry may
inspect relevant records.
History: C. 1953, 4-7-9, enacted
1979, ch. 2, § 8; 1990, ch. 25, § 6.

by L.

COLLATERAL REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d Factors and
Commission Merchants § 42.
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Key Numbers. - Factors <&=>32.
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4-7-11

Statements of sale - Settlement statements Time for payment specified if no other time
agreed.

(1) In addition to the requirements of Section 4-7-9, if requested by the
consignor, a dealer shall transmit or deliver a written statement of sale to the
consignor before the close of the business day next following the sale of the
consignor's products. The statement shall show:
(a) the date of sale;
(b) the quantity sold; and
(c) the sale price.
(2) The dealer, within ten days after payment for any consigned product of
agriculture, unless otherwise agreed in writing, shall also remit the proceeds
of the sale in full to the consignor less any agreed compensation and other
agreed charges together with a settlement statement, which need not list the
names and addresses of purchasers, except as required by Section 4-7-9.
(3) If no time for payment is specified in the contract of sale or consignment,
payment is due within 30 days after the dealer takes possession or delivery of
any product of agriculture.
History: C. 1953, 4-7-10, enacted
1979, ch. 2, § 8; 1990, ch. 25, § 7.

by L.

4-7-11. Department authorized to examine and investigate transactions - Department authorized to
effect settlement of disputes - Notice of agency
action upon probable cause - Cease and desist
order - Enforcement - Review.
(1) For the purpose of enforcing this chapter the department may, upon its
own motion, or shall, upon the verified complaint of an interested consignor,
investigate, examine, or inspect any transaction involving:
(a) the solicitation, receipt, sale, or attempted sale of any product of
agriculture by a dealer or person assuming to act as a dealer;
(b) the failure to make a correct account of sales;
(c) the intentional making of a false statement about market conditions
or the condition or quantity of any product of agriculture consigned;
(d) the failure to remit payment in a timely manner to the consignor as
required by contract or by this chapter; or
(e) any other consignment transaction alleged to have resulted in
damage to the consignor.
(2) (a) After investigation upon its own motion, if the department determines that probable cause exists to believe that a dealer has engaged or is
engaging in acts that violate this chapter, it shall issue a notice of agency
action.
(b) (i) Upon the receipt of a verified complaint, the department shall
undertake to effect a settlement between the consignor and the dealer.
(ii) If a settlement cannot be effected, the department shall treat
the verified complaint as a request for agency action.
(3) (a) In a hearing upon a verified complaint, if the commissioner, or
hearing officer designated by the commissioner, determines by a preponderance of the evidence that the person complained of has violated this
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chapter and that the violation has resulted in damage to the complainant,
the officer shall:
(i) prepare written findings of fact detailing his findings and fixing
the amount of damage suffered; and
(ii) order the defendant to pay damages.
(b) In a hearing initiated upon the department's own motion, if the
commissioner or hearing officer determines by a preponderance of the
evidence that the person complained ofby the department has engaged in,
or is engaging in, acts that violate this chapter, the commissioner or officer
shall prepare written findings of fact and an order requiring the person to
cease and desist from the activity.
(4) The department may petition any court having jurisdiction in the county
where the action complained of occurred to enforce its order.
(5) Any dealer aggrieved by an order issued under this section may obtain
judicial review of the order.
(6) The department may not act upon a verified complaint submitted to the
department more than six months after the consignor allegedly suffered
damage.
History: C. 1953, 4-7-11, enacted by L.
1979,ch.2,§ 8;1987,ch.161,§
11;1990,ch.
25, § 8.

4-7-12.

Sale of products of agriculture
evidence of fraud.

-

Prima facie

The following constitutes prima facie evidence of fraud in the sale of any
product of agriculture:
(1) any sale of a product of agriculture at less than market price by a
dealer to a person with whom the dealer has a financial interest; or
(2) any sale out of which the dealer receives part of the sale price other
than the agreed commission or other agreed charges.
History: C. 1953, 4-7-12, enacted
1979, ch. 2, § 8; 1990, ch. 25, § 9.

4-7-13.

Suspension

by L.

or revocation

- Grounds.

The department may suspend or revoke the license of any person licensed
under this chapter if it finds that the licensee has failed to comply with this
chapter or has engaged in any willful conduct which is detrimental to a
producer.
History: C. 1953, 4-7-13, enacted
1979, ch. 2, § 8; 1987, ch. 161, § 12.

4-7-13.5.

Suspension
ing.

by L.

Cross-References. - Procedure for suspension or revocation of licenses, § 4-1-5.

of license

-

Opportunity

for hear-

(1) A license may be suspended immediately if:
(a) an emergency exists which presents a clear and present danger to
the public health;
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(b) an inspection or sampling is refused; or
(c) the licensee's bond has been revoked or cancelled.
(2) The department shall immediately notify the person of the suspension in
writing and provide an opportunity for hearing without delay.
History: C. 1953, 4-7-13.5, enacted by L.
1985, ch. 24, § 6.

4-7-14. Unlawful acts specified.
It is unlawful for any person licensed under this chapter to:
(1) make false charges incident to the sale, handling, or storage of
products of agriculture;
(2) wilfully fail to comply with the requirements of Section 4-7-9 or
4-7-10;

fail to file a schedule of commissions and charges;
reconsign products of agriculture without the consent of the producer-consignor for the purpose of charging more than one commission; or
(5) make any false statement to the detriment of the producer regarding current market conditions for products of agriculture or about the
condition or quantity of such products consigned for the account of the
producer.
(3)
(4)

History: C. 1953, 4-7-14, enacted
1979, ch. 2, § 8.

by L.

4-7-15. Repealed.
Repeals. - Section 4-7-15, as enacted by
Laws 1979, ch. 2, § 8, making violations of the

chapter class "B" misdemeanors, was repealed
by Laws 1985, ch. 104, § 8.
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4-8-1. Short ti tie.
This chapter shall be known and may be cited as the "Agricultural Fair
Trade Act."
History: C. 1953, 4-8-1, enacted by L.
1979, ch. 2, § 9.
Cross-References. - Antitrust Act, §§ 7610-911to 76-10-926.

Dairy products trade practices, Chapter 3 of
this title.
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Am. Jur. 2d. -

3 Am. Jur. 2d Agriculture

C.J.S. - 3 C.J.S. Agriculture § 5.
Key Numbers. - Agriculture ~ 16.

§ 54.

4-8-2.

Purpose declaration.

The Legislature finds and declares that in order to preserve the agricultural
industry of this state it is necessary to protect and improve the economic status
of persons engaged in the production of products of agriculture. To effectuate
this policy, the Legislature determines it necessary to regulate the production
and marketing of such products and to prohibit unfair and injurious trade
practices. To that end this chapter shall be liberally construed.
History: C. 1953, 4-8-2, enacted
1979, ch. 2, § 9.

4-8-3.

by L.

Definition.

As used in this chapter, "products of agriculture" mean any product useful to
the human species which results from the application of the science and art of
the production of plants and animals.
History: C. 1953, 4-8-3, enacted
1979, ch. 2, § 9.

4-8-4.

Department

by L.

functions,

powers, and duties.

The department has and shall exercise the following functions, powers, and
duties, in addition to those specified in Chapter 1 of this code:
(1) general supervision over the marketing, sale, trade, advertising,
storage, and transportation practices, used in buying and selling products
of agriculture in Utah;
(2) conduct and publish surveys and statistical analyses with its own
resources or with the resources of others through contract, regarding the
cost of production for products of agriculture, including transportation,
processing, storage, advertising, and marketing costs; regarding market
locations, demands, and prices for such products; and regarding market
forecasts;
(3) assist and encourage producers of products of agriculture in controlling current and prospective production and market deliveries in order to
stabilize product prices at prices which assure reasonable profits for
producers and at the same time ensure adequate market supplies; and
(4) actively solicit input from the public and from interested groups or
associations, through public hearings or otherwise, to assist in making fair
determinations with respect to the production, marketing, and consumption of products of agriculture.
History: C. 1953, 4-8-4, enacted by L.
1979, ch. 2, § 9.
Compiler's Notes. - "This code," in the

introductory language, means this title, the
Utah Agricultural Code.
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4-8-5. Unlawful acts specified.
It is unlawful for any person engaged in the production, processing,
handling, marketing, sale or distribution of products of agriculture to:
(1) discriminate in price between two or more producers with respect to
products of agriculture of like grade and quality;
(2) use any brand, label, container, or designation on products of
agriculture not authorized by the department;
(3) promote or advertise the price of any product of agriculture which is
required to be graded without displaying the grade of such product with
prominence equal to that of the price; or
(4) make or permit the use of any false or misleading statement on any
label or stencil affixed to a container or package containing products of
agriculture or in any promotion or advertisement of such products.
History: C. 1953, 4-8-5, enacted
1979, ch. 2, § 9.

by L.

4-8-6. Procedure for enforcement - Notice of agency
action - Cease and desist order - Enforcement
- Judicial review.
(1) (a) Whenever the department has reason to believe that a person has, or
is engaged in, the violation of this chapter, it shall issue a notice of agency
action.
(b) If the commissioner, or a hearing officer designated by the commissioner, determines by a preponderance of the evidence that any person
named in the complaint has engaged, or is engaging, in an act that violates
this chapter, the officer shall:
(i) prepare written findings of fact; and
(ii) issue an order requiring the person to cease and desist from the
illegal activity.
(2) The department may petition any court of competent jurisdiction for
enforcement of its cease and desist order.
(3) Any person who is subject to a cease and desist order may obtain judicial
review.
(4) The attorney general's office shall represent the department in any
original action or appeal begun under this section.
History: C. 1953, 4-8-6, enacted
1979, ch. 2, § 9; 1987, ch. 161, § 13.

by L.

Cross-References. - Enforcement of Agricultural Code, § 4-1-4.

4-8-7. Defense to claim of illegal activity.
No person who acts in compliance with any regulation promulgated under
authority of this chapter shall be deemed to be engaged in any illegal
conspiracy or combination in restraint of trade or to be acting in furtherance of
any illegal purpose.
History: C. 1953, 4-8-7, enacted
1979, ch. 2, § 9.

by L.
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Repealed.

Repeals. - Section 4-8-8, as enacted by
Laws 1979, ch. 2, § 9, making violations of the

chapter class "B" misdemeanors, was repealed
by Laws 1985, ch. 104, § 8.
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Section
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Authority to promulgate rules and
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Weights and measures - Systems
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tables, and equivalents as published by Bureau of Standards
govern.
Weights and measures - Primary
state standards - Secondary
state standards - Verification.
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Bureau of Standards Handbook
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agencies for commercial weighing and measuring devices.
Department duties - Seizure of
incorrect weights and measures.
Enforcement powers of department.
Sale of commodities in liquid form
Sale of commodities in
nonliquid form Requirements.
Bulk sales - Information furnished to purchaser.
Packaged commodity sales - Labeling information specified When price per single unit of
weight to be displayed.
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Weighing and measuring devices
- Presumption.
Repealed.

Definitions.

As used in this chapter:
(1) "Correct" as used in connection with weights and measures means
conformance to all applicable requirements of this chapter;
(2) "Package" means any commodity put up or packaged in any manner
in advance of sale in units suitable for either wholesale or retail sale;
(3) "Primary standards"mean the physical standards of the state which
serve as the legal reference from which all other standards and weights
and measures are derived;
(4) "Sale from bulk" means the sale of commodities when the quantity is
determined at the time of sale;
(5) "Secondary standards" mean physical standards which are traceable
to primary standards through comparisons, using acceptable laboratory
procedures;
(6) "Weight" means net weight unless the label declares that the
product is sold by drained weight in which event, it means net drained
weight; and
(7) "Weights and measures" mean all weights and measures of every
kind, and any instrument or device used for weighing or measuring
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